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IN THE UTAH COURT OF APPEALS OF THE STATE OF UTAH
SOUTHERN UTAH FEDERAL,
CREDIT UNION,

]
;

Plaintiff/Appellant,

]

vs.

]

OLYMPUS BANK and JOSEPH E.
STEVENS,

]1 Case No. 9303 29-CA
;
> Priority No. 16
]

Defendant/Appellees.

BRIEF OF APPELLANT

I.

JURISDICTION

The Supreme Court has jurisdiction in this matter
pursuant to U.C.A. §78-2-2 (1953, as amended). The Utah Court of
Appeals has jurisdiction pursuant to U.C.A. §78-2a-3(2)(k)(1953, as
amended).
II.

ISSUES ON APPEAL

Did the trial court error in concluding that the trustee's
sale was valid and that the notice given and place of sale listed in the
original notice of trustee's sale were immaterial errors under Utah
law, in that the trustee's sale was not held at the Courthouse of the
county where the real property is located?
The issues can specifically be framed as follows:
1

1.

Where the trustee's sale was held at a building

which does not house any of the Courts and is named Washington
County Administration Building, is such sale valid where another
interested party goes to the real Courthouse to participate in the
sale?
2.

Where notice of a trustee's sale states that it will be

held at the Courthouse and then lists a street address of a building
which does not house any Courts, but was formally the County
Courthouse, is the sale valid where another interested party goes to
the real Courthouse to participate in the sale, and the resulting bid
accepted by the trustee is less than 1/2 the value of the property?
Factual issues were not in dispute and were submitted to
the Court by way of Affidavit. The matter was determined on cross
motions for summary judgment before the District Court. Where
facts are not in material dispute, the interpretation placed thereon
by the trial Court becomes a question of law, which is not conclusive
on appeal. See Diversified Equities. Inc. v American Savings and
Loan Association. 739 P2d 1133, 1136 (Utah App. 1987).
The standard for appellate review for questions of law is
a "correction of error" standard. No particular deference is accorded
the trial court's construction and conclusions. Tones v Bountiful City
Corp.. 834 P2d 556, 558(Utah App. 1992); Mackintosh v Hampshire.
832 P2d 1298, 1300(Utah App. 1992); Standard Federal Savings and
Loan Association v Kirkbride. 821 P2d 1136, 1137(Utah App. 1991);
Sandy City v Salt Lake County. 827 P2d 212, 218(Utah App. 1992);
Hatton-Ward v Salt Lake City Corp.. 828 P2d 1071, 1072(Utah App.
1992); T.R.F. v Felan. 760 P2d 906, 909(Utah App. 1988).

2

III.

DETERMINATIVE STATUTES AND RULES

The interpretation of following statute is believed to be
determinative of the issues addressed in point VII of this brief
(U.C.A. §57-l-25)(2):
(2) The sale shall be held at the time and place designated in
the notice of sale, which shall be between the hours of 9 a.m.
and 5 p.m. and at the Courthouse of the County in which the
property to be sold, or some part thereof, is situated.
IV.

STATEMENT OF THE CASE

The Plaintiff/Appellant, Southern Utah Federal Credit
Union,(hereafter Credit Union) challenged a trustee's sale conducted
by the Defendant/Appellee, Olympus Bank,(hereafter Olympus Bank)
on October 20, 1992. The Credit Union challenged the notice given of
the applicable trustee's sale and the location of that sale. The sale
was held at the Washington County Administration Building and not
at the Hall of Justice, which currently houses the Fifth Judicial District
Court of Washington County. The Fifth District Court concluded that
the notice of and place of sale were immaterial errors in the trustee
sale procedure, as far as holding the sale at the Washington County
Administration Building. The lower Court therefore held, by way of
summary judgment, that the trustee's sale was valid and upheld the
sale. The Credit Union had attempted to attend the sale, but had
gone to the Hall of Justice at the time appointed for the trustee's sale,
therefore was not able to enter any bid to protect their subordinate
lien interest in the subject real property.
3

V.

STATEMENT OF FACTS

The facts present before the lower Court were presented
in the form of two affidavits of Muriel Blake, found in the record at
pp. 11-13 and 32-37, a representative of Southern Utah Federal
Credit Union, and an amended affidavit of Joseph E. Stevens, found in
the record at pp. 68-70. As oudined in those affidavits, the facts are
as follows:
1.

The Defendant, Olympus Bank, held a priority lien

interest in the subject real estate in the approximate sum of $35,000.
2.

Southern Utah Federal Credit Union held a trust

deed on the subject real estate which was in a second lien position to
the obligation owed to Olympus Bank.
3.

Southern Utah Federal Credit Union was owed a

sum in excess of $25,000, which was secured by the subject real
property.
4.

The Credit Union believed and alleged that the

value of the real property was sufficient to cover both the first and
second lienholders.
5.

On October 20, 1992, Muriel Blake, an officer of

Southern Utah Federal Credit Union, and their counsel went to the
Hall of Justice at approximately 9:45 a.m. for the purpose of
attending and bidding at the trustee's sale in order to protect their
interest in the property. The Credit Union had the current ability
and sufficient funds to have bid on the property and was initially
prepared to bid up to $58,230 for the property, and depending on
die bidding process going as high as $68,230. The Credit Union
4

believed the property had a value in excess of $60,000. The County
Assessors office lists the market value of the property at $96,499.
On the date of the trustee's sale, at approximately 10:05 a.m. to 10:10
a.m., the Credit Union contacted Bob Ellett, the representative of
Olympus Bank, to make inquiry as to why they were not at the
Courthouse for the purpose of conducting the trustee's sale, at which
time the Credit Union was informed that the trustee's sale had been
conducted at the Washington County Administration Building just
minutes before.
6.

First Title of Utah, Inc. conducted the trustee's

foreclosure sale on behalf of Olympus Bank, on October 20, 1992.
7.

Southern Utah Federal Credit Union was ready and

able to bid on the property at the trustee's sale, but did not do so,
because the sale was not held at the Courthouse.
8.

The building located at 197 East Tabernacle, the

Washington County Administration Building, no longer houses a
Court, however is still referred to as Old Courthouse by some
residents of St. George, Utah.
9.

Both of the Defendants were advised prior to the

trustee's sale of the Credit Unions' intent to bid at the trustee's sale.
10.

The trustee's sale covered real property located in

St. George, Washington County, State of Utah, and more particularly
described as follows:
All of Lot 9 (Nine 9), Green Valley Subdivision, a subdivision
according to the official plat thereof, on file in the office of the
Recorder of Washington County, State of Utah.

5

11.

The representatives of the Credit Union had

contacted the Defendant, Olympus Bank, in the days prior to the
trustee's sale, to discuss the fact that the Credit Union would appear
at, and bid at the trustee's sale for the purpose of protecting their
second Hen position in the subject real estate.
12.

The Credit Union's contact with the Defendant,

Joseph E. Stevens, had been by phone approximately two weeks prior
to the sale.
13.

Olympus Bank mailed its notice of trustee's sale on

September 29, 1992. The Credit Union received four separate
envelopes, each containing an identical copy of the notice of trustee's
sale. Two envelopes were addressed to Southern Utah Federal Credit
Union and two were addressed to St. George Federal Credit Union,
nka Southern Utah Federal Credit Union. Two of the four notices
were sent via regular mail and two were sent via certified mail,
return receipt requested. The two certified mailings were received
by Pat Stratton, who signed both post office return receipts on
October 5, 1992. Neither of the two notices, which were sent via
regular mail were ever returned to Olympus Bank as undeliverable.
(A copy of the Notice of Trustee's Sale is reproduced in the
Addendum).
14.

The notice of trustee's sale was posted on the

subject property and in three public places in Washington County,
Utah, on September 27, 1992. Olympus Bank caused the notice of
trustee's sale to be published in the Daily Spectrum on Tuesday,
September 22, 1992, Tuesday, September 29, 1992 and Tuesday,
October 6, 1992.
6

15.

The notice of trustee's sale recited that the sale

would be held at the "Washington County Courthouse, at or about
197 East Tabernacle, St. George."
16.

Olympus Bank conducted the trustee's sale at the

Washington County Administration Building and the Defendant
Joseph E. Stevens entered the high bid at the sale in the sum of
$35,010.
17.

At the trustee's sale, bids were entered in behalf of

Olympus Bank, Joseph E. Stevens, and one other individual. In
addition, a couple from California and one other individual were
present at the trustee's sale.
18.

The building located at 197 East Tabernacle in St.

George, is the Washington County Administration Building. This
building does not house any of the Courts.
19.

In times past, the Washington County

Administration Building housed the Fifth Judicial District Court and
was called Washington County Courthouse.
20.

The Fifth Judicial District Court is now located at

220 North 200 East in St. George, Utah, and the building in which the
Courts are housed is named the Hall of Justice.
21.

Some foreclosure sales are still conducted at 197

East Tabernacle and tide insurance companies have insured such
sales.
22.

The Defendant Joseph E. Stevens has engaged in the

business of purchasing real estate at foreclosure sales.
23.

Joseph E. Stevens learned of the subject foreclosure

sale through the notice which was published in the Daily Spectrum,
7

which notice stated the sale would be held at 197 East Tabernacle, St.
George, Utah.
24.

Mr. Stevens was familiar with the building at 197

East Tabernacle, which houses certain Washington County offices,
including the County Recorders office and all real property records.
25.

Mr. Stevens has attended foreclosure sales at the

building located at 197 East Tabernacle.
26.

Following the sale, Mr. Stevens went to the

property and found that it had been severely vandalized. Windows
and a sliding glass door had been broken, floor coverings had been
cut, and there were holes in the walls. Mr. Stevens attempted to
secure the property by replacing windows, changing door locks, and
hiring a neighbor to watch the property.
27.

The property sat unoccupied for several months

prior to the trustee's sale.
28.

A Trustee's Deed was not issued or recorded prior

to the lower court's summary judgment. See Restraining Order,
Record pp. 15-16.
VI.
A.

SUMMARY OF ARGUMENT

The sale was not held at the Courthouse of

the County.
Utah Law outlining procedures for conducting of trustee's
sales require that such sales "shall" be held at the Courthouse of the
County in which the real property or some portion thereof is
situated. The law does not provide for sales to be conducted at old
8

courthouses, former courthouses, or buildings referred to or formerly
referred to as Courthouses. The instant sale was held at the
Washington County Administration Building. The building is not a
Courthouse although it formerly housed the Fifth Judicial District
Court of Washington County several years ago. It is not appropriate
to sanction a trustee's sale held at any other location than where the
statute mandates that it be held, especially where the rights of
lienholders or other parties are jeopardized as a result of such sale.
B.

The notice of sale was defective, created

confusion, and ultimately chilled the bidding, as the Credit
Union was not available to enter a bid.
The notice provisions of non-judicial foreclosure sales are
to protect the rights of those with an interest in the property and to
inform interested parties of the pending sale, so that they may act to
protect those interests. The Credit Union's second lien interest is
such an interest that is entitled to the protection of the statute. The
object of our notice provisions is also to prevent a sacrifice of the
property at an inadequate price. The subject trustee's sale was
concluded by Mr. Steven's purchasing the property for a price of
$35,010. The Credit Union had the capability and intent to bid up to
a price in almost double the amount of the ultimate bid which was
accepted by the trustee. The only indication of value of the property
before the trial court was that the property had a value of almost
twice the amount of the bid up to a value of almost three times the
amount of the bid. The notice given by Olympus Bank recited that a
sale would be at the Courthouse, but then gave the address of the
Washington County Administration Building. Such notice was
9

defective and created the type of confusion and ultimately hindered
the bidding which would have occurred to such a degree that it
should be set aside.
C.

The sale was concluded at a substantially

inadequate price.
The Credit Union anticipated a value of at least $68,000,
as they intended to bid up to that sum depending on the bidding
process. The county's assessment roles place a fair value on the
property of $96,499. The property was sold for the sum of $35,010.
It is shocking to believe that such a valuable property would sell for
such a low price. The inadequate price, coupled with the errors in
the notice, and place of sale, and the Credit Union's attempt to attend
the sale and enter bids, requires this sale to be set aside.
VII. ARGUMENT
A.

Trustee's sales must be held at the

Courthouse of the County.
There is no factual dispute that the subject trustee's sale
was not held at the current courthouse of Washington County. There
is no legal dispute that Utah law requires trustee's sales to be held at
the Courthouse of the County. Utah Code Annotated §57-1-25(2):
The sale shall be held at the time and place designated in the
Notice of Sale which shall be between the hours of 9:00 a.m.

and 5:00 p.m. and at the courthouse of the county in which the
property to be sold or some part thereof is situated. (Emphasis
added).
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The Fifth Judicial Court of Washington County, Utah holds
court in only one location in Washington County, and that is at the
Hall of Justice located at 220 North 200 East, in St. George.
Apparently no Utah Court has been called upon to define the term
"courthouse". This is likely due to the fact that no logical entity
would argue over what or where the courthouse is. It is difficult, if
not impossible, to interpret a statute which states that a sale should
be held "at the courthouse of the county" as referring to any other
building than where the district judges sit and hold court. Black's
Law Dictionary defines courthouse logically as,
The building occupied for the public sessions of a court, with its
various offices. The building occupied and appropriated
according to law for the holding of courts.
To define courthouse otherwise would certainly breach
the plain and simple meaning given and intended. It would further
breach public faith and confidence in the judicial system and in the
laws it is charged to interpret and uphold.
Our Court acknowledges the "strict" notice requirements
of our statute. Concepts. Inc. v First Security Realty Services. 743
P2d at 1159. The statute is written with the mandatory language
"shall", in describing that trustee's sales should be held at the county
courthouse. In Tones v Bountiful City Corp.. it is stated, "Utah Courts
construing statutes containing the term "shall" generally have
concluded that term is mandatory." IgL at 559 In Hatton-Ward v Salt
Lake City Corp.. the Utah Court of Appeal states:
When statutory language is plain and unambiguous we do not
look beyond the same to divine legislative intent. (Citations
11

omitted). Rather, we construe a statute according to its plain
language, (citations omitted). Specifically, we will not interpret
unambiguous language in a statute to contradict its plain
meaning. JsL at 1072.
The statute is clear and concise. We should not be
involved with creating open-ended meanings or creating ambiguity
in a statute so simple and clear on its face. Obviously, the purpose of
the statute was to avoid the very type of problems created by
Olympus Bank when it noticed and conducted a trustee's sale at a
location which was not the county courthouse.
The notice of trustee's sale drafted by Olympus Bank
stated the sale would be held at the "courthouse", however then gave
an incorrect street address. The Credit Union went to the
"courthouse", Olympus Bank went to the listed street address. To
maintain integrity in the system, and the statute, to maintain
fairness and consistency, the term "courthouse" should be of more
importance than the street address. To argue otherwise would be to
vote against the integrity of the law and the maintenance of
consistency.
The law requires trustee's sales to be held at the county
courthouse, the Olympus Bank notice attempted to give notice of sale
at the "courthouse". The Credit Union went to the courthouse to
enter its bid and protect its interest. This Court should hold the sale
invalid for not being conducted properly at the county courthouse.

12

B.

Notice of trustee's sales should comply with

the statute, should not be ambiguous, nor create confusion
to potential bidders.
The objective of the notice provisions in non-judicial
foreclosures is to "prevent a sacrifice of the property". Concepts. Inc.
v First Security Realty Services. 743 P2d at 1159. "If that objective
is attained, immaterial errors and mistakes will not affect the
sufficiency of the notice or the sale made pursuant thereto. IcL at
1159. The objective was not met in the instant case. The property
was truly sacrificed, thus the errors and mistakes in the notice,
created by Olympus Bank, are not immaterial and the sale can not be
upheld. The case of Russell v Webster Springs National Bank. 164
W.Va 708, 265 S.E. 2d 762 (1980), cited by the Concepts. Inc.. court,
expounds the notice objectives only slightly: "The object of a notice
of sale is to secure bidders by informing the public of the nature and
condition of the property to be sold, and of the time, place and terms
of sale so as to prevent a sacrifice of the property." See also.
Occidental/Nebraska Federal Savings Bank v Mehr. 791 P2d 217
(UtahApp. 1990).
The purpose of the strict notice requirements is to protect
the rights of those with an interest in the property. See.
Occidental/Nebraska and Concepts. Inc.. and to "... inform persons
with an interest in the property of the pending sale of that property,
so that they may act to protect those interests." Id. at 1159. The
Credit Unions 2nd lien position was just such an interest, which they
had a right to protect and which the law was designed to afford
protection.
13

Defects in a notice which "chill" the bidding and cause an
inadequate price require that a sale be set aside. See. Concepts. Inc..
743 P2d at 1159. Olympus Bank's defective notice had the effect of
directly chilling the bidding, by completely placing a major bidder
outside of any ability to enter a bid. The Credit Union was ready and
able to bid and depending on the bidding process would have bid up
to a sum in excess of $68,000, a sum substantially greater than the
$35,010, Mr. Stevens bid on the property. In trial court pleadings,
Olympus Bank states this was a "tragic mistake", but that the Credit
Union must bear the burden of that mistake. This is completely
contradictory to Olympus Bank's arguments that their notice and
holding of the sale at the Administration Building was a simple
immaterial error and mistake. "Tragic mistakes" do not appear to be
immaterial. The Defendants' assertion that the Credit Union must
bear the burden of this mistake is illogical. Olympus Bank noticed up
the trustee's sale. Their description was the courthouse and an
address of 197 E. Tabernacle. Olympus Bank made the tragic
mistake, because there is no courthouse at that address. Olympus
Bank would now push the consequences of their own mistake onto
the Credit Union, a party under case law, who should be protected by
the notice statute. Defendants assert that the Credit Union should
have read the notice and gone to 197 E. Tabernacle, and simply
ignored that portion of the notice which said go to the courthouse. In
fact, the Credit Union read their notice, and in good faith went to the
courthouse to attend the sale. The Credit Union did rely on the term
courthouse, they justifiably could assume that Olympus Bank had

14

complied with state law and would be at the correct location - the
courthouse.
In the Concepts. Inc. case, the Utah Court briefly outlined,
through several cited cases, instances where trustee's sales would not
be set aside. Russell v Webster Springs National Bank.
"sale was advertised for 10:00 a.m. EDT, on November 4, when
on that date EST was in effect. Held: no substantial departure
from provisions of trust deed or notice of sale as to vitiate sale;
Loyell y Rowan Mutual Fire Insurance CQ„ 46 N.C. App. 150,
264 S.E. 2d 743 (1980), rev'd on other grounds, 302 N.C. 150,
274 S.E. 2d 170 (1981) (notice of foreclosure hearing was
improperly given as 3 January 1978 when sent in December of
1978. Held: obviously inadvertent error was not enough to
invalidate proceedings); Hankins v Administrator of Veterans
Affairs. 92 Nev. 578, 555 P2d 483 (1976) (sale was
erroneously advertised to take place in North Las Vegas. Held:
proceedings were not invalidated as plaintiffs were not misled
by mistake); Bailey v Pioneer Federal Savings and Loan
Association. 210 Va. 558, 172 S.E.2d 730 (1970) (first notice by
publication left out place of sale. Held: substantial compliance
with the requirements of the trust deed was sufficient, so long
as parties were not affected in a material way); Holzman v
Bristol County Savings Bank. 277 Mass. 383, 178 N.E. 622
(1931) (notice stated that sale would be held June 9 "at 10
o'clock in the forenoon." The year was left out. Held: no one
was likely to be misled by the omission from the notices in
what year the sale was to take place. Concepts. Inc.. at 115960.
The Utah Court then held:
The facts here are similar to those in Russell. Lovell. and
Holzman. The language of the notice by publication is in futuro,
advising the public that the sale will be held at a future date.
As such, it can hardly be argued, nor does Defendant argue,
that the notice confused bidders or resulted in an
undervaluation of the property. Defendant's statement that the
incorrect date had the potential to mislead prospective bidders

15

is insufficient to conclude that it in fact did. Concepts. Inc. at
1160.
The facts presented in the cases cited as examples of
immaterial errors are innocuous when compared to the blatant facts
in this case. The Credit Union has argued that the Olympus Bank
notice confused bidders, did result in an undervaluation of the
property and not only had the potential to mislead prospective
bidders, it did mislead prospective bidders.
The Olympus Bank notice did not comply with the statute,
the sale was not held at the courthouse, the notice created ambiguity,
and created confusion to potential bidders. The final result was a
"chilled" bidding process, with a substantially inadequate sale price.
It is the "unjust extreme" contemplated which now necessitates
setting aside the sale.
C.

The sale was concluded at a substantially

inadequate price.
At the trustee's sale, the high bid entered and accepted
by Olympus Bank was $35,010. Uncontroverted facts show the value
of the property to be between $60,000 and $96,499. The Credit
Union contemplated a bid as high as $68,230. The discrepancy
between the amount bid and the value and the Credit Union's
anticipated bid are so substantial as to shock the conscience of any
reasonable person.
Mere inadequacy of price is generally not sufficient, by
itself, to require a setting aside of a trustee sale. However, if the
inadequacy is so gross as to shock the conscience or if there are slight
circumstances of unfairness in addition to an inadequate price, the
16

sale will be set aside. See, McCartney v. Frost. 386 A2d 784, 5 ALR
4th 786 (Md. 1978); McHugh v Church. 583 P2d 210 (Alaska, 1978);
Annotation: Inadequacy of Price as Basis for Setting Aside Execution
or Sheriffs Sale - Modern Cases. 5 ALR 4th. 794 (1981). "Ifaprice
realized was inadequate , Courts have been willing to scrutinize the
transaction and to set aside the sale if it is tainted with any
unfairness or fraud." McHugh v Church, at 213. The Alaska Court,
quoting from Schroeder v Young. 161 U.S. 334, 337-38, 16 S. CT. 512,
513, 40 L. Ed. 721, 724 (1896), states:
While mere inadequacy of price has rarely been held sufficient
in itself to justify setting aside a judicial sale of property,
courts are not slow to seize upon other circumstances
impeaching the fairness of the transaction, as a cause for
vacating it, especially if the inadequacy be so gross as to shock
the conscience. If the sale has been attended by any
irregularity...if bidders have been kept away...and the property
has been sold at a greatly inadequate price,
the sale may
be set aside...McHugh v Church, at 213.
In Utah, the Supreme Court has previously held that
inadequacy of the sales price accompanied with other factors of
unfairness in an execution sale justifies the court in setting aside the
sale. Pender v Dowse. 1 Utah 2d 283, 289, 265 P2d 644 (1954). The
analysis used should be equally applicable to trustee foreclosure
sales. Quoting Graffam v Burgess. 117 U.S. 180, 6 S. Ct. 686, 29 L. Ed.
839 (1886), the Pender v Dowse court recited, in support of a
judgment setting aside the execution sale:
"From the cases here cited we may draw the general conclusion
that, if the inadequacy of price is so gross as to shock the
conscience, or if, in addition to gross inadequacy, the purchaser
has been guilty of any unfairness, or has taken any undue
17

advantage, or if the owner of the property or party interested
has been for any other reason mislead or surprised, then the
sale will be regarded as fraudulent and void, or the party
injured will be permitted to redeem the property sold. Great
inadequacy requires only slight circumstances of unfairness in
the conduct of the party benefited by the sale to raise the
presumption of fraud. "(Emphasis ours). Id. at 288-289.
In Arnold v Gebhardt. 604 P2d 1192 (Colo. App. 1979),
the Court found a fair property value of $80,000 and a sale price of
$32,000, and concluded that such sale price was inadequate. The
court further concluded that such finding was one factor to be
considered in their ultimate determination to grant the party
equitable relief. Steward v Good. 754 P2d 150 (Wash. App. 1988),
quoting Miebach v Colasurdo. 102 Wash 2d 170, 177-78, 685 P2d
1074, states:
'When there is a great inadequacy, [additional] slight
circumstances indicating unfairness will be sufficient to justify
a decree setting the sale aside' on equitable grounds. Steward v
Good, at 153.
Utah apparently follows the rule outlined herein. See
Tones v Tohnson. 761 P2d 37 (Utah App. 1988), footnote 2 at page 41;
Bullington v Mize. 25 Utah 2d 173, 180, 478 P2d 500 (1970).
Mr. Steven's bid of $35,010 was inadequate in light of the
property value and the Credit Union's anticipated bid. The
inadequate sale price , together with the confusion created by
Olympus Bank's notice, and the sale not being held at the county
courthouse, mandate setting aside the trustee's sale.
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VIII. CONCLUSION

The trust deed foreclosure sale provisions of our statute
are clear and unambiguous. Trust deed foreclosure sales shall be
held at the courthouse of the county, where the property is located.
The instant sale was not held at the courthouse of Washington
County. The notice of sale given by Olympus Bank was defective,
was ambiguous, and was misleading, in that it stated that the sale
would be at the courthouse but then gave an incorrect address. The
Credit Union was mislead. The Credit Union attempted to attend the
sale. As a result of the conduct and actions of the trustee, Olympus
Bank, a trust deed foreclosure sale was held at the Washington
County Administration Building, and the Credit Union, having gone to
the only courthouse, the Hall of Justice; was not able to attend and
enter a bid and lost their $25,000 lien position in the property. The
trust deed foreclosure sale was not only held at an incorrect location,
but as a result thereof, it also had a direct result of chilling the
bidding and causing an inadequate sales price. The instant case is
not one of speculation or conjecture of what may have happened or
that the notice had a potential to mislead prospective bidders, this is
a case where an actual party with an interest in the property, and an
actual bidder, was mislead, was damaged, and was precluded from
protecting their interest by entering a bid. This result was brought
about by the direct actions of the Defendant Olympus Bank in
providing a defective notice and in holding a sale at the incorrect
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location. The lower court's summary judgment should be reversed
and the trustee's sale set aside.
Respectfully submitted this .

day of O cJU*

1993.
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Attorney for Appellant
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ADDENDUM
Summary Judgment
Notice of Trustee's Sale

SUMMARY JUDGMENT

'32FEfi ?{\ m 3 IS

MARLON L. BATES, #4794
SCALLEY & READING
Attorneys for Olympus Bank, a Federal Savings Bank
261 East 300 South, Suite 200
Salt Lake City, Utah 84111
Telephone: (801) 531-7870
IN THE FIFTH JUDICIAL DISTRICT COURT
IN AND FOR WASHINGTON COUNTY, STATE OF UTAH
SOUTHERN UTAH FEDERAL CREDIT
UNION,

:

SUMMARY JUDGMENT

Plaintiff,
vs.

:

OLYMPUS BANK, and JOSEPH E.
STEVENS,

Civil No. 920501095

Defendants.

:

Judge J. Philip Eves

for Summary Judgment filed by plaintiff, Southern Utah Federal
Credit Union

(hereinafter

"SUFCU") and defendant, Olympus Bank

(hereinafter "Olympus Bank").
Olympus

Bank,

and

defendant

In support of these motions, SUFCU,
Joseph

E.

Stevens

(hereinafter

"Stevens") filed memoranda of points and authorities which set
forth certain undisputed facts and presented written arguments in
support of said motions.

Furthermore, a hearing was held on

December 17, 1992 at the hour of 9:30 a.m. wherein SUFCU, Olympus
Bank, and Stevens were all represented by their respective counsel
of record and oral arguments were heard in support of said motions.
C:\MLB\PLEADIHG\SOUTHERN.JUD

The Court has reviewed the motions, the memoranda and
affidavits in support thereof, and all pleadings on file herein and
has fully considered the oral arguments made by the respective
parties hereto and now, after being fully advised in the premises,
bases its summary judgment on the following undisputed facts:
This action deals with real property

(hereinafter "the

Property") located in St. George, Washington County, State of Utah,
and more particularly described as follows:
All of Lot nine (9) , Green Valley Subdivision,
a subdivision according to the official plat
thereof, on file in the office of the recorder
of Washington County, State of Utah.
Olympus Bank, held a first position deed of trust lien in the

second

position

deed

of

trust

lien

in

the

Property,

in the

approximate sum of $25,000.00. On September 29, 1992, Olympus Bank
mailed

its Notice of Trustee7s Sale to all interested parties

having any interest of record in the Property.

SUFCU received four

separate envelopes, each containing an identical copy of the Notice
of Trustee's Sale.

Two envelopes were addressed to "Southern Utah

Federal Credit Union" and two were addressed to "St. George Federal
Credit Union nka Southern Utah Federal Credit Union."

Two of the

four notices were sent via regular mail and two were sent via
certified

mail,

return

receipt

requested.

The

two

certified

mailings were received by a "Pat Stratton" who signed both post
C:\MLB\PLEADING\SOUTHERM.JUO
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office return receipts on October 5, 1992.

Neither of the two

notices which were sent via regular mail were ever returned to
Olympus Bank as undeliverable.
In addition to the mailing of Notices of Trustee's Sale
to all interested parties, Olympus Bank caused the notice to be
posted

on the subject property and

Washington
Olympus

County, Utah

Bank

caused

on

in three public places in

September

27, 1992.

Furthermore,

the notice to be published

in The Daily

Spectrum on Tuesday, September 22, 1992; Tuesday, September 29,
1992; and on Tuesday, October 6, 1992.

The Notice of Trustee's

Sale recited that the sale would be held at the Washington County
Courthouse, at or about 197 East Tabernacle in St. George, Utah.

"Washington County Administration Building."

This building does

not house any of the courts.
In times past, the Washington

County

Administration

building housed the Fifth Judicial District Court and was called
the "Washington County Courthouse." Although the building located
at 197 East Tabernacle no longer houses any courts, it is still
referred to as the "Courthouse" or the "Old Courthouse" by many
residents of St. George, Utah.

Some foreclosure sales are still

conducted at 197 East Tabernacle and title insurance companies
insure such sales.

C:\MLB\PLEADING\SOUTHERN.JUD

The Fifth Judicial District Court is now
3

located at 220 North 200 East in St, George, Utah, in a building
named the "Hall of Justice.11
Representatives of SUFCU had contacted Olympus Bank in
the days prior to the trustee's sale to discuss the fact that SUFCU
would appear at, and bid at the trustee's sale for the purpose of
protecting it's second lien position in the Property.

Stevens and

SUFCU had discussed the trustee's sale over the phone approximately
two weeks prior to the sale.
On October 20, 1992, Bob Elliott, as the representative
of Olympus Bank, Stevens, and several other individuals went to 197
East Tabernacle, St. George, Utah, to witness or participate in the
10:00 a.m. foreclosure sale.

The representative of SUFCU and its

George, Utah, to participate in the foreclosure sale.

Bob Elliott

conducted the foreclosure sale at 197 East Tabernacle and received
bids from Olympus Bank, Stevens and one other individual.

The

highest bid was received from Stevens and Bob Elliott sold the
property to him.
Shortly after the foreclosure sale was conducted, SUFCU
contacted Bob Elliott to inquire as to why the sale had not been
conducted.

Mr. Elliott informed SUFCU that the sale had been

conducted at 197 East Tabernacle.
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SUFCU filed the subject action for declaratory judgment
pursuant to Rule 57 of the Utah Rules of Civil Procedure and Utah
Code Annotated § 78-33-1 et seg. (1953, as amended), asking the
Court to determine whether the subject foreclosure sale was valid
under Utah Code Annotated § 57-1-25(2) (1953, as amended) because
it was conducted at 197 East Tabernacle in St. George, Utah rather
than at the Hall of Justice at 220 North 200 East in St. George,
Utah.

SUFCU petitioned the Court for a Temporary Restraining Order

to prevent Olympus Bank from conveying title to the Property to
Stevens while the Court determined whether the sale was valid.
Olympus Bank and Stevens did not oppose SUFCU's petition and the
Court granted a Temporary Restraining Order on November 12, 1992

Judgment or other dispositional hearing.
From the undisputed facts described

above, the Court

concludes that there are no material issues of fact in dispute and
this matter is proper before the Court for adjudication pursuant to
Rule 56 of the Utah Rules of Civil Procedure.
concludes

that

although

the

building

The Court further

located

at

197

East

Tabernacle, St. George, Utah is generally known or referred to as
a "courthouse" by the general public, it does not currently house
any courts.

Nevertheless, the Utah Court of Appeals has held that

"The objective of the notice requirements is to protect the rights
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of

those with

an

interest

in the property

to

be

sold.

The

sufficiency of the notice or the validity of a subsequent sale will
not

be

affected

by

objections are met."

immaterial

errors

and

mistakes

if

those

Occidental/Nebraska Federal Savings Bank v.

Mehr, 791 P.2d 217 # 220 (Utah App. 1990).
Notwithstanding the fact that Olympus Bank , s foreclosure
sale was conducted at a location that does not house a court, the
foreclosure sale is valid because the Notice of Trustee's Sale
adequately described the location of the sale to all parties with
an interest in the Property.

Consequently, the rights of all

parties with an interest in the Property were protected and the
purpose of the notice requirement was met.

There is no evidence

that the interests of the debtors were sacrificed in th^ sale, and
any injury to SUFCU resulted from its own error.

Because the

foreclosure sale is valid, the Temporary Restraining Order which
prohibits the transfer of title from Olympus Bank to Stevens should
be terminated.

Based on the foregoing,

IT IS HEREBY ORDERED that Olympus Bank's Motion for
Summary

Judgment

be

and

the

same

is

hereby

granted.

The

foreclosure sale conducted by Olympus Bank on October 20, 1992 at
197 East Tabernacle, in St. George, Utah is valid and enforceable
in every respect and the Temporary Restraining Order prohibiting
Olympus Bank from conveying title to the subject real property to
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Stevens which was entered by the Court on November 12, 1992 and
continued on November 19, 1992 is hereby terminated.
IT IS FURTHER ORDERED that Southern Utah Federal Credit
Union's Motion for Summary Judgment is hereby denied and the action
filed by Southern Utah Federal Credit Union is hereby dismissed
with prejudice with respect to all parties.
DATED this

day of

Approved as to form:
^<jj^y\yf<^

Lamar J .

wifiward

Federal Credit Union

/>-€?
G. Rand Beacham
Attorney for Joseph E. Stevens
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, 1993.

NOTICE OF TRUSTEE'S SALE

NOTICE OF TRUSTEE'S SALE

The following described real property will be sold at
public auction to the highest bidder, purchase price payable in
lawful money of the United States of America at the time of sale,
at the South Steps of the Washington County Courthouse, at or about
197 East Tabernacle, St. George, Washington County, Utah, on
Tuesday, October 20, 1992, at the hour of 10:00 a.m. of that day
for the purpose of foreclosing a trust deed executed by Herbert L.
Norcross and Linda J, Norcross, as Trustors, in favor of Prudential
Federal Savings and Loan Association as beneficiary. The aforesaid
deed of trust was recorded on September 14, 1976 in book 202, page
118, entry no. 177752 in the official records of Washington County,
state of Utah as assumed by Glenn Hafen and Linda Hafen on August
9, 1978.

The real property covered by the aforementioned deed of

trust and this notice of trustee's sale is located at 930 South
1420 West, St* George, Washington County, state of Utah, and is
more particularly described as follows:
a Subdivision according to the official Plat
thereof, on file in the Office of the Recorder
of Washington County, Stat© of Utah.

The

beneficiary

directed

the

substitute

trustee to

foreclose the aforementioned deed of trust for the purpose of
paying certain obligations secured thereby, including the unpaid
principal balance of that certain promissory note, dated September
8, 1976 all accrued interest to date, any late charges authorized
C:\fOftECI_OS\HAFEW.NTS
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by the note/ and all costs, expenses, and fees associated with the
preparation of this notice and the foreclosure sale of th& trust

property.
will

be

The trustee's sale of the aforedescribed real property
made

without

warranty

as

to

title, possession, or

encumbrances.
/y

DATED this

day of September, 1992

\J(~ St :^yt /1< *$/^fe

Thomas W- Winthor

STATE OF UTAH

)
ss,

COUNTY OF SALT LAKE )

On this

/

A.day of September, 1992, personally

appeared

before me Thomas W. Winther, who being by me duly sworn, did say
that he is the Loan Servicing Officer of Olympus Bank, which is
ch&rtered under the laws of the United States of America and
authorieed to do business in the state or Utah, and that the
foregoing

instrument was signed on behalf of Olympus Bank by

authority of its by-laws or a resolution of its Board of Directors,
and said Thomas W« Winther acknowledges to me that said association
executed the same.
NOTARY PUBLIC
Residing at:

My Commission Expires:

4*//if*/* <U&. t/Xi/.
NOTARY P U - ^ I C
ELAINE tVI.JN

'

Exhibj t A

1iSSout*i,i
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6a»l Lake City L*.n G< 11
My C O T - $$<or M ^i/cs
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